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§10.64

will be made on the Director of the Of-
fice of Professional Responsibility, In-
ternal Revenue Service, 1111 Constitu-
tion Avenue, NW., Washington, DC
20224.

(d) Service of evidence in support of
complaint. Within 10 days of serving the
complaint, copies of the evidence in
support of the complaint must be
served on the respondent in any man-
ner described in paragraphs (a)(2) and
(3) of this section.

(e) Filing of papers. Whenever the fil-
ing of a paper is required or permitted
in connection with a proceeding under
this part, the original paper, plus one
additional copy, must be filed with the
Administrative Law Judge at the ad-
dress specified in the complaint or at
an address otherwise specified by the
Administrative Law Judge. All papers
filed in connection with a proceeding
under this part must be served on the
other party, unless the Administrative
Law Judge directs otherwise. A certifi-
cate evidencing such must be attached
to the original paper filed with the Ad-
ministrative Law Judge.

(f) Effective/applicability date. This
section is applicable to complaints
brought on or after September 26, 2007.

[T.D. 9011, 67 FR 48765, July 26, 2002, as
amended by T.D. 9359, 72 FR 54544, 54552,
Sept. 26, 2007]

§10.64 Answer; default.

(a) Filing. The respondent’s answer
must be filed with the Administrative
Law Judge, and served on the Director
of the Office of Professional Responsi-
bility, within the time specified in the
complaint unless, on request or appli-
cation of the respondent, the time is
extended by the Administrative Law
Judge.

(b) Contents. The answer must be
written and contain a statement of
facts that constitute the respondent’s
grounds of defense. General denials are
not permitted. The respondent must
specifically admit or deny each allega-
tion set forth in the complaint, except
that the respondent may state that the
respondent is without sufficient infor-
mation to admit or deny a specific alle-
gation. The respondent, nevertheless,
may not deny a material allegation in
the complaint that the respondent
knows to be true, or state that the re-

31 CFR Subtitle A (7-1-10 Edition)

spondent is without sufficient informa-
tion to form a belief, when the respond-
ent possesses the required information.
The respondent also must state affirm-
atively any special matters of defense
on which he or she relies.

(c) Failure to deny or answer allega-
tions in the complaint. Every allegation
in the complaint that is not denied in
the answer is deemed admitted and will
be considered proved; no further evi-
dence in respect of such allegation
need be adduced at a hearing.

(d) Default. Failure to file an answer
within the time prescribed (or within
the time for answer as extended by the
Administrative Law Judge), con-
stitutes an admission of the allegations
of the complaint and a waiver of hear-
ing, and the Administrative Law Judge
may make the decision by default
without a hearing or further procedure.
A decision by default constitutes a de-
cision under §10.76.

(e) Signature. The answer must be
signed by the respondent or the re-
spondent’s authorized representative
under §10.69(a)(2) and must include a
statement directly above the signature
acknowledging that the statements
made in the answer are true and cor-
rect and that knowing and willful false
statements may be punishable under 18
U.S.C. 1001.

§10.65 Supplemental charges.

(a) In general. The Director of the Of-
fice of Professional Responsibility may
file supplemental charges, by amending
the complaint with the permission of
the Administrative Law Judge, against
the respondent, if, for example—

(1) It appears that the respondent, in
the answer, falsely and in bad faith, de-
nies a material allegation of fact in the
complaint or states that the respond-
ent has insufficient knowledge to form
a belief, when the respondent possesses
such information; or

(2) It appears that the respondent has
knowingly introduced false testimony
during the proceedings against the re-
spondent.

(b) Hearing. The supplemental
charges may be heard with other
charges in the case, provided the re-
spondent is given due notice of the
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charges and is afforded a reasonable op-
portunity to prepare a defense to the
supplemental charges.

(c) Effective/applicability date. This
section is applicable on September 26,
2007.

[T.D. 9359, 72 FR 54552, Sept. 26, 2007]

§10.66 Reply to answer.

The Director of the Office of Profes-
sional Responsibility may file a reply
to the respondent’s answer, but unless
otherwise ordered by the Administra-
tive Law Judge, no reply to the re-
spondent’s answer is required. If a
reply is not filed, new matter in the an-
swer is deemed denied.

§10.67 Proof; variance; amendment of
pleadings.

In the case of a variance between the
allegations in pleadings and the evi-
dence adduced in support of the plead-
ings, the Administrative Law Judge, at
any time before decision, may order or
authorize amendment of the pleadings
to conform to the evidence. The party
who would otherwise be prejudiced by
the amendment must be given a rea-
sonable opportunity to address the al-
legations of the pleadings as amended
and the Administrative Law Judge
must make findings on any issue pre-
sented by the pleadings as amended.

§10.68 Motions and requests.

(a) Motions—(1) In general. At any
time after the filing of the complaint,
any party may file a motion with the
Administrative Law Judge. Unless oth-
erwise ordered by the Administrative
Law Judge, motions must be in writing
and must be served on the opposing
party as provided in §10.63(b). A motion
must concisely specify its grounds and
the relief sought, and, if appropriate,
must contain a memorandum of facts
and law in support.

(2) Summary adjudication. KEither
party may move for a summary adju-
dication upon all or any part of the
legal issues in controversy. If the non-
moving party opposes summary adju-
dication in the moving party’s favor,
the non-moving party must file a writ-
ten response within 30 days unless or-
dered otherwise by the Administrative
Law Judge.

§10.69

(3) Good Faith. A party filing a mo-
tion for extension of time, a motion for
postponement of a hearing, or any
other mnon-dispositive or procedural
motion must first contact the other
party to determine whether there is
any objection to the motion, and must
state in the motion whether the other
party has an objection.

(b) Response. Unless otherwise or-
dered by the Administrative Law
Judge, the nonmoving party is not re-
quired to file a response to a motion. If
the Administrative Law Judge does not
order the nonmoving party to file a re-
sponse, and the nonmoving party files
no response, the nonmoving party is
deemed to oppose the motion. If a non-
moving party does not respond within
30 days of the filing of a motion for de-
cision by default for failure to file a
timely answer or for failure to pros-
ecute, the nonmoving party is deemed
not to oppose the motion.

(¢) Oral motions; oral argument—(1)
The Administrative Law Judge may,
for good cause and with notice to the
parties, permit oral motions and oral
opposition to motions.

(2) The Administrative Law Judge
may, within his or her discretion, per-
mit oral argument on any motion.

(d) Orders. The Administrative Law
Judge should issue written orders dis-
posing of any motion or request and
any response thereto.

(e) Effective/applicability date. This
section is applicable on September 26,
2007.

[T.D. 9359, 72 FR 54552, Sept. 26, 2007]

§10.69 Representation; ex parte com-
munication.

(a) Representation. (1) The Director of
the Office of Professional Responsi-
bility may be represented in pro-
ceedings under this part by an attorney
or other employee of the Internal Rev-
enue Service. An attorney or an em-
ployee of the Internal Revenue Service
representing the Director of the Office
of Professional Responsibility in a pro-
ceeding under this part may sign the
complaint or any document required to
be filed in the proceeding on behalf of
the Director of the Office of Profes-
sional Responsibility.

(2) A respondent may appear in per-
son, be represented by a practitioner,
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